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This is a decision on the petition under 37 CFR 1.78(a)(6), filed October 5, 2010, to accept an 
unintentionally delayed claim under 35 U.S.C. § 1 19(e) for the benefit of priority to a prior-filed 
provisional application. 

The petition is DISMISSED. 

A petition under 37 CFR 1 .78(a)(6) is only applicable to those applications filed on or after November 
29, 2000. Further, the petition is appropriate only after expiration of the period specified in 37 CFR 
1 .78(a)(5)(ii) and must be filed during the pendency of the nonprovisional application. In addition, the 
petition must be accompanied by: 

(1) the reference required by 35 U.S.C. § 1 19(e) and 37 CFR 1 .78(a)(5)(i) to 
the prior-filed application, unless previously submitted; 

(2) the surcharge set forth in § 1.1 7(t); and 

(3) a statement that the entire delay between the date the claim was due under 
37 CFR 1 .78(a)(5)(ii) and the date the claim was filed was unintentional. 
The Director may require additional information where there is a question 
whether the delay was unintentional. 

This pending nonprovisional application was filed on November 1, 2001, within twelve months 
of the filing date of the prior-filed provisional application. Application No. 60/245,101, which 
was filed on November 1, 2000, and for which priority is claimed. A reference to the prior-filed 
provisional application has been included in an amendment to the first sentence of the 
specification following the title. 

However, the amendment is not acceptable as drafted since it improperly incorporates by 
reference the prior-filed application. An incorporation by reference statement added after an 
application's filing date is not effective because no new matter can be added to an application 
after its filing date {see 35 U.S.C. § 132(a)). If an incorporation by reference statement is 
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included in an amendment to the specification to add a benefit claim under 35 U.S.C. § 1 19(e) 
after the filing date of the application, the amendment would not be proper. When a benefit 
claim under 35 U.S.C. § 1 19(e) is submitted after the filing of an application, the reference to the 
prior application cannot include an incorporation by reference statement of the prior application. 
See Dart Industries v. Banner. 636 F.2d 684, 207 USPQ 273 (C.A.D.C. 1980). Note MPEP §§ 
201.06(c) and 608.04(b). 

Accordingly, before the petition under 37 CFR 1.78(a)(6) can be granted, a renewed petition under 37 
CFR 1. 78(a)(6) and either an Application Data Sheet or a substitute amendment (complying with 37 
CFR 1.121 and 37 CFR 1.76(b)(5)) deleting the incorporation by reference statement, are required. 

As authorized, the $1,410 fee required by 37 CFR 1 .78(a)(6)(ii) will be charged to petitioner's Deposit 
Account No. 11-1540. 

Further correspondence with respect to this matter should be delivered through one of the following 
mediums: 



By mail: 



By hand: 



By fax: 



Mail Stop PETITIONS 
Commissioner for Patents 
Post Office Box 1450 
Alexandria, VA 22313-1450 

Customer Service Window 
Mail Stop Petitions 
Randolph Building 
401 Dulany Street 
Alexandria, VA 22314 

(571)273-8300 

ATTN: Office of Petitions 



By internet: 



EFS-Web' 



Telephone inquiries concerning this decision should be directed to the undersigned at (571) 272-3204. 

Sherry DlBrinkley / 
Petitions Examiner / 
Office of Petitions / 

' mvw.uspto.jgov/ebc/efs help.html (for help using EFS-Web call the Patent Electronic Business Center at 
(866)217-9197) 
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OFFICE OF PETITIONS 

PETITION UNDER 37 C.F.R. S 1, 78(a)(6) 

Applicant respectfully requests that the Patent Office accept the following 

unintentionally-delayed priority claim: 

This application claims the benefit of U.S. Provisional Application No. 
60/245.101, filed November 1, 2000, the entire disclosure of which is 
hereby incorporated by reference herein for all purposes. 

The entire delay between the date the above priority claim was due pursuant to 
37 C.F.R. § 1.78(a)(5)(ii) and the above date was unintentional. In particular, a previous 
version of the above priority claim was included in the original declaration as filed. Thus, 
the priority claim was not recognized. An amendment adding the above priority claim to 
the specification as the first sentence after the title is included with this petition. 

The Commissioner of Patents is authorized to charge the fee of $1,410,00 
pursuant to 37 C.F.R. § 1.1 7(t) and any additional required fees associated with. this 
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communication to Deposit Account 11-1540. If there are any questions regarding this 
matter, please telephone the undersigned. 



CERTIFICATE OF FACSIMILE TRANSMISSION 

I hereby certify that this correspondence is being sent 
by facsimile transmission to: Mail Stop PETITION, 
Commissioner for Patents, P.O. Box 1450, 
Alexandria, Virginia 22313-1450, on October 6, 2010. 




Heidi Dutro 



Respectfully submitted, 
KOLISCH HARTWELL, P.C. 



- ^ f!/KU^ 

Edward B.Anderson 
Registration No.30,154 
PTO Customer No. 23581 
of Attorneys for Flexiworld, Inc.. 
520 S.W. Yamhill Street, Suite 200 
Portland, Oregon 97204 
Telephone: (503) 224-6655 
Facsimile: (503) 295-6679 
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